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SYNOPSIS ... ... .. ... ... .. ...

A study of dental malpractice claims closed dur-
ing the 1970s was conducted using closed claim data

available as a byproduct of a survey conducted by
the Secretary’s Commission on Medical Malpractice,
U.S. Department of Health, Education, and Welfare.
The intent of the authors of this study is to establish
a baseline that can be used for future comparisons
of dental malpractice.

Far fewer cases of dental malpractice were found
than expected, and specialists such as oral surgeons
were at higher risk than general practitioners. One-
half of the claims resulted in no payment to the
plaintiff. Trial verdicts were reached in just over 7
percent of the cases, and 93 percent of the verdicts
were in favor of the defendant.

The amount of damages paid to claimants for
dental cases was approximately one-third that paid
on claims involving physicians or medical specialists.
The median award to the plaintiff for dental mal-
practice was $750. Ninety-five percent of the awards
made were under $5,000.

FROM 1960 1O 1970, MEDICAL MALPRACTICE pre-
miums increased from approximately $65 million
to more than $330 million, an increase that is more
than five-fold (I). Premium payments doubled
among dentists, increased six-fold among physicians,
and increased three-fold among hospitals. These in-
creases reflect the increase in both frequency and

severity of alleged incidents leading to malpractice
claims as well as the increased willingness to file
claims.

In September 1971, the Secretary of the Depart-
ment of Health, Education, and Welfare created the
Commission on Medical Malpractice. Its charge was
to publish findings on current claims of medical
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malpractice and recommend areas for further study.
The commission, however, did not analyze dental
data, and the magnitude of dental malpractice claims
has not been documented previously. We analyzed
the dental data in the commission’s survey to estab-
lish the frequency and dollar cost of incidents lead-
ing to claim actions and to describe the claims,
patients, and health care providers involved in mal-
practice claims as reflected in insurance records. The
authors’ intent is to establish a baseline that can be
used for future comparisons of dental malpractice.

Background

The law relating to dental malpractice is basic
and well settled. When a dentist agrees to treat and
care for a patient, the dentist is held in law to have
implicitly contracted that he or she possesses reason-
able and ordinary qualifications of the dental pro-
fession and that he or she will exercise due care,
reasonable skill, and diligence in providing the re-
quired dental treatment (2-5).

Judicial decisions give general guidelines for what
constitutes “due care” as a matter of law. These
guidelines generally state that a dentist may be liable
for failure to know what he or she is doing if a rea-
sonably prudent dentist would have known or may
be liable if he or she knows what to do, but for
some reason does not do it carefully or omits doing
it. Failure to exercise due care may constitute “negli-
gence” for which the patient may recover monetary
damages.

Even if a patient can prove that a dentist failed
to exercise due care in diagnosis and treatment, dam-
ages cannot be recovered unless the patient can
prove, through expert testimony, that the breach of
the dentist’s professional duty was the “proximate
cause” of his or her injury (6,7). Courts have de-
fined proximate cause as “that cause of an injury
which, in natural continuous sequence, unbroken by
any efficient intervening cause, produces the injury,
without which the injury would not have occurred”
(8). Although proof beyond a reasonable doubt is
not required in a negligence action before a patient
can recover damages, the patient does bear the diffi-
cult burden of proving all the facts that allegedly
indicate negligence.

In most jurisdictions today the local standard of
practice or the “locality rule” is considered as only
one factor for the jury to consider in a malpractice
action. The locality rule states that “the degree of
due care exercised by a dentist is to be the same for
similar communities” (9,10). Although some States
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still apply the locality rule to general practitioners,
courts in many States have abrogated it completely
for specialists and assume that a specialist will ad-
here to national standards (II). Even for general
practitioners, however, the general trend is away
from geographic considerations.

During the past decade, many plaintiff attorneys
have successfully obtained sizable awards on behalf
of their clients by more frequently using the legal
doctrine known as res ipsa loquitur. This doctrine
permits damages to be awarded on the grounds that
“the thing speaks for itself.” The doctrine shifts the
burden of proof to the defendant when circumstantial
evidence has been introduced of injury to the patient
that ordinarily does not happen in the absence of
negligence (I2). The doctrine also relieves the
plaintiff of the troublesome duty of providing expert
witnesses to prove negligence. The apparent reason
for the increased number of malpractice claims be-
tween 1959 and 1970 was the success that plaintiffs’
attorneys have had in obtaining large awards by
using the res ipsa loquitur doctrine and the collateral
source rule (13).

According to that rule, the fact that the plaintiff
is insured and collecting for many costs of the
damages sustained is inadmissible as court evidence.
Thus, the plaintiff may be paid double by receiving
income from a third party and also being awarded
damages covering the same costs. This possibility
tends to drive up the cost of malpractice insurance
premiums. Some jurisdictions no longer allow use
of the collateral source rule.

Methods

The HEW Secretary’s commission gathered data
from sources that included public hearings, advisory
panels, a special interdepartmental committee, and
research consisting of a number of data collection
and analysis projects (I4). The largest study by
the commission was an examination of insurance
company files of claims closed in 1970. A claim was
considered to be closed when the insurance carrier
was satisfied that no further action was needed to
settle the claim. To enlist cooperation, the commis-
sion contacted 68 firms that underwrote medical
malpractice insurance. Six firms accounted for a
majority of all dental malpractice insurance, and all
but one firm agreed to participate fully in the proj-
ect. A total of 26 firms, estimated to be carrying
approximately 90 percent of the dental malpractice
coverage then in force, agreed to provide data.

A sampling method, developed by a consultant,
was used by the commission’s staff and resulted in



selection of approximately 20 percent of the claim
files that had been closed in 1970 (15). This weight-
ing scheme was more complex than those used in
most studies because each defendant could have
multiple carriers involved in his or her coverage,
and each claim could involve multiple defendants.
Thus, there was a possibility of multiple selection of
each claim in the file.

Standardized questionnaires were sent to the in-
surance carriers, which completed and forwarded
them to the commission. Questionnaires were coded
by using “International Classification of Diseases”
(16). A total of 3,113 claim files were coded, rep-
resenting an estimated 11,700 claims closed in 1970.
The data had not been completely analyzed when the
commission issued its report, which presented only
preliminary findings and conclusions (14). To com-
plete the analysis, the Public Health Service awarded
contracts to two private research companies. The
data were weighted according to the original sur-
vey’s protocol, edited for inconsistencies, and cor-
rected as needed before tabulation. A public use
data tape was constructed, and the data elements
and their use were clearly documented to make this
unique data source available for further research.

The public use tape was obtained in 1977 by
the authors, in the Division of Dentistry of the
Health Resources Administration, who wished to
determine if sufficient data on dental malpractice
existed to permit meaningful conclusions. Dental
personnel were involved in 229 of the 3,113 claims.
After the data were weighted, it was estimated that
990 claims involving dental personnel were closed
during the study period. They represented approxi-
mately 8 percent of the total claims closed in 1970.
Because of multiple defendants in several claims, the
total number of insured dental personnel in the
claims was estimated to be 1,054. The data for
these dental claims were extracted from the file, and
frequency distributions were produced for each data
element.

On the basis of these distributions, it soon became
apparent that the “International Classification of
Disease” (16), used to code the files, was inadequate
for dental incident data because no detailed proce-
dure data were available. The dental incident data
were recoded using the codes of the American
Dental Association for dental procedures (17).

Findings and Analysis

Data on the malpractice claims closed in 1970
represent the only known body of statistics concern-

ing distributions, types of claims, amounts of settle-
ment, and length of dental malpractice proceedings
that have been analyzed. The results of the analysis
will be presented by examining the claims, the prac-
titioners, and patients.

Claims. All claims closed in 1970 resulted from
incidents that had occurred during the period 1959~
70. From claim registration to final closure, the
distribution ranged from almost 8 percent of the
claims closed within 1 month to about 5 percent
taking more than 4 years to settle. Sixty-eight per-
cent of the claims were closed within the first year
and another 17 percent during the second year;
more than 95 percent were settled by the end of the
fourth year.

Of all the files surveyed, 47 percent were closed -
with no payment made to the plaintiff. Nearly 7
percent never became formal claims, but resulted
from a cautious practitioner’s informing an insur-
ance carrier of an incident that might result in a
claim. Fifty-three percent of the claims resulted in
payment to the plaintiff. Of the cases surveyed, 63
percent were settled before a suit could be filed
(claims abandoned, filed but statute of limitations
had expired, or settled). In 20 percent of the sur-
veyed, a suit was filed, but settled before trial
(voluntarily dropped, terminated by a judge, or
settled before the trial); 3 percent of the cases were
settled pre-verdict (before trial ended). Verdicts
were reached in just over 7 percent of the cases; 93
percent of the verdicts resulted in judgments in favor
of the defendant.

Awards for claims settled in 1970 ranged from
$10 to $220,050; the median award was $750. As
shown in fig. 1, 54 percent of the awards to the
claimant were less than $1,000, an additional 19
percent were in the $1,000-$1,999 range, and about
9 percent were in the $2,000-$2,999 range. More
than 81 percent of the awards were less than $3,000,
and 95 percent were less than $5,000.

Although legal fees paid by the insurance carrier
to settle a claim ranged from $38 to $53,975, the
amount of the fee varied with the size of the award
only if the award exceeded $10,000. In these cases,
the legal fees generally exceeded $1,000; however,
only 1 percent of all claims surveyed incurred legal
fees exceeding $3,000.

Geographic distribution of the claims that went to
settlement is shown in table 1. Thirteen States had
no cases settled during 1970. Seven States—Califor-
nia, Illinois, New York, Ohio, Massachusetts, Penn-
sylvania, and Texas—accounted for half of all cases.
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Figure 1. Percentage of claims resulting in payment, by size
of payment
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closed in 1970. Regional differences come to light
when comparing the relationship of population to
malpractice claims in Census Bureau regions (table
2). The Mountain region, for example, had only
1.6 percent of the claims but 4.1 percent of the
population of the United States. A different disparity
existed in the South Atlantic region, which account-
ed for 15.6 percent of the dental malpractice claims
but only 6.3 percent of the U.S. population in 1970.
The Pacific region, including Alaska, California,
Hawaii, Oregon, and Washington, had 11 percent
of the claims, 13 percent of the U.S. population, and
almost 16 percent of the nation’s dentists.
Forty-one specified procedures were involved in
the claims studied. Approximately 37 percent of the
claims involved surgical procedures (table 3). Re-
storative procedures accounted for more than 17
percent of the cases, and procedures for prosthetic

Table 2. Regional percentages of dental malpractice
claims, population, and dentists

Region Population Claims Dentists
New England .......... 5.8 123 6.4
Mid-Atlantic ........... 18.4 19.0 23.7
East North Central ..... 20.0 23.2 20.0
West North Central ..... 8.1 8.1 8.0
South Atlantic ......... 6.3 15.6 1.3
East South Central ..... 6.3 2.6 4.3
West South Central ..... 9.5 6.1 7.2
Mountain .............. 4.1 1.6 3.8
Pacific ................ 12.9 113 15.8

Table 1. Geographic distribution of incidents leading to malpractice claims

State Percent State Percent
Alabama ........cciiiiiiiiiii ittt 0.5 Missouri ............ PP 2.5
ANZONa . ...ttt i e ittt e 1.0 Nebraska ........ccciiiiiiiininnenenennenenen 0.5
California ......cooiiiiiiiiiniiirinnenneennnn. 8.6 NeW Jersey ........ceeeevienenniennennennenns 3.6
Colorado ... ..t i e 0.7 New MeXiCo ......coviiiiinernenrneeneninnnnen 0.1
ConNBCHICUL .. ovvviinieenneenerneennennnnnnnns 35 NEeW YOrK «vvieiiiiiniinenneneeeneenneennnns 10.1
District of Columbia .................c.ooout... 0.5 North Caroling .......ccovuiiiiennenneennennnnns 11
Florida .....coviiiiiiiiiiiiiiiiiiniinnnnnnns 4.4 North Dakota .......ccciiiiieneeneninnnnnnenns 1.0
[T Yo (o | - W 1.7 (] 11 Y 74
Minois ............ PPN 9.0 Oklahoma .............. et e 2.0
3T |- T T W 1.6 [0 (- T 1 TN 1.2
o7 0.5 Pennsylvania ...........c.ciiiiiiiiiiiiiiiin., 5.3
Kentucky .........ccoiiiiiiiiiiiiiiiiiii., 1.0 South Caroling .........cooviiiinennnnennnnn. 0.5
LouiSiana ......ceevuieiinnnonnrneenenrennnens 1.0 South Dakota .........coiuiniiinnnnnnnnnnnn. 0.5
LY F- 1 T- 0.5 TONNOSSEE .. .ovvviiineietntnnieoneannineenns 0.6
Maryland ........coiiiiiiiiiiiii i i 4.2 TOXAS ...ttt i i i e e 5.0
Massachusetts ...........ccoeiiiinininnenan.. 5.7 VeIMONt .. oviiiiie e i ieietineeennananannan 0.5
Michigan ......coiiiiiiinieienierennennennenns 4.0 Virginia . ...ovveiniii ittt it 3.0
MINNESOtA ......ovvviiiiiiiiiiiiie i 3.0 Washington ...........coiiiiiiiiiiiininnnns 15
MissisSippl ......cciiiiiii i 0.5 WISCONSIN ....oiiiii it iie et 15
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devices (fixed and removable) accounted for another
18 percent.

As expected, the incidents resulting in most claims
involving dental procedures took place in private
practice offices. Of the 12 percent occurring else-
where, two-thirds took place in hospitals, with the
rest in other settings.

Dental practitioner types. Oral surgeons were in-
volved in 11.3 percent of the claims closed in 1970
but represented only 2.5 percent of practicing den-
tists; general practitioners had fewer claims than
their proportion of all dentists, as the following
percentages indicate:

Dental specialty Dentists Claims
General practitioners ............... 89.3 80.1
Oral surgeons .............c..oeun.. 2.5 113
Orthodontists ...................... 4.5 5.1
Other ......... ... ciiiiiiiinennn.. 3.7 35

Specialists are considered to be at greater risk
than general practitioners and carried higher liability
coverage. Of all the dentists surveyed, 54 percent
carried $100,000-$300,000 of liability insurance.
Only 14 percent of the general practitioners carried
insurance with higher limits, but almost 31 percent
of the oral surgeons, 67 percent of the endodontists,
and 20 percent of the orthodontists carried limits
ranging from $600,000 to $3 million.

Further analysis of the data shows that 58 percent
of the claims involving oral surgeons and 25 percent
of the claims involving general practitioners occurred
as a result of tooth extraction. Eighty-five percent
of all dentists involved in the claims had solo prac-
tices, 10 percent were involved in partnerships or
group practices, and the remainder worked in hos-
pital practices or worked in corporate clinics. Wom-
en dentists constituted only 1.5 percent of the prac-
titioners involved in the claims, and 2.3 percent of
the active dentists practicing in 1970, according to
U.S. census data (18).

The dentists’ age is another factor in involvement
in malpractice claims (fig. 2). That likelihood drops
after age 35 and remains low until rising at age 45.
It is statistically significant that a claim is more
likely to result in payment to the plaintiff as the
dentist becomes older.

Patients involved in claims. Established patients of
a dental practice are far less likely to initiate a mal-
practice claim than are new patients. More than
three-quarters of the claims filed were filed by
patients who had been seeing the practitioner for less
than 1 year; 84 percent who filed claims had been
the practitioner’s patient less than 2 years. Patients
who had been seeing the same dentist for 5 years or
longer were involved in less than 10 percent of the
claims. Eighty-nine percent of the patients filing
claims were responsible for their own dental bills

Table 3. Percentage distribution of dental procedures in claims of malpractice, settled in 1970

Procedure Percent Procedure Percent
Oral SUFGBIY .. ovvvetirinenreennnreneennennnnns 36.5 Relinedenture ............cocvviiiiiiinnn.. 0.5
Oral SUrgery ........ccveiinennnennnnnnennns 0.5 Fixed prosthodontic .................. ..., 8.0
Extraction ...........cooiiiiiiiiiiiiiiii, 1.0 CrOWN o ittt ittt ieeeennneaennenns 25
Single extraction ............... ... .ol 153
Additional extraction ........................ 12.1 Otgerralsee;\;i:‘es """"""""""""""""" zg;
Surgical extraction ............. ... 000, 0.5 Prophylaxus 1:0
Extraction (erupted) ......................... 15 Periodontic SErvice .. ....................o. 05
Impaction incision and removal ................ 1.5 Surgical periodontic 0.5
Impaction bone removal ...................... 1.5 Gingivectomy 1:0
gz%tm?c:r:'izné st r 'e;r;c;v.a.l """"""""""" (1); Gingival flap procedure ...................... 0.5
Cond Ieg 4 yst removal ........ooeleeenn 0'5 Special periodontal appliance ................. 0.5
YIBCIOMY ... . Root canal therapy ................cooivunnt, 7.8
Other oral surgery .......................... 0.5 Tooth guidance ..............cccoiiviinnnnn. 0.5
Skin graft ... 0.5 Treat transitional dentition ................... 0.5
RESIOTAtIVE ... .eeeentaseaarneeeainann, 17.8 Treat permanent dentition .................... 4.2
RESIOFALION .. ... veesanseseansanensnnns 10 Emergency pain treatment ................... 27
Amalgam restoration ........................ 11.4 Local anesthesia ....................... ... 1.5
Crown: sing'e restoration .............c.. ... 4.9 Reg'oﬂﬂl block . R R 1.5
Porcelain Crown ............................ 0.5 General anesthesia .......................... 15
: Analgesia ...........cociiiiiiiiiiiiiiiaa 0.5
ProstheticC .........ccoviiiiiiinininennennnnnns 17.6 Drug therapy ..........ccoiuiiuenninenennns 0.6
Complete denture ...............c..coviinn 4.4 Miscellaneous service ........................ 0.5
Partialdenture ..............coivieiiiininnn. 2.2 Postsurgical complication .................... 1.5
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(they had no third party coverage); 65 percent of
the claimants were represented by an attorney. When
each of these characteristics was compared with the
outcome of the claims, no statistically significant
differences were noted in the likelihood of payment,
amount of payment, or type of procedure that led
to the claim.

Analysis of data on patients’ age and sex indicated
that these variables were not usable as predictors of
the incidence or outcomes of malpractice claims

" (fig. 3). Other data show that-the -plaintiff patient
returned to the dentist for further treatment in 30
percent of the cases in which there was no payment
for a claim, but in only 9 percent of the cases in
which there was payment.

Conclusions

Dentists were involved in fewer malpractice claims
than had generally been supposed, and the average
amount of damages paid in dental claims, $750, was
lower than the average amount for medical claims,
$2,000 (17). The patterns of dental practice in the

Figure 2. Age distribution of U.S. dentists and dentists with
claims
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Figure 3. Percentage of claims by age and sex of patients

Percentage of claims
20

il

Under 35-39 40-44 45-49 50-65

Patients’ age

decade preceding 1970 were reflected in the distribu-
tion of claims. As expected, oral surgeons were at
greater risk of malpractice claims than most other
dentists, but no other specialty had a disproportion-
ate number of claims. Although the age of the prac-
titioner was a factor, no other characteristics of
either the dentist or the patient could contribute to
meaningful profiles of typical high risk practitioner
or patient.

Although a followup survey was conducted in
1976 by the Office of the Surgeon General, U.S.
Public Health Service, it asked few questions on
claims resulting from dental procedures or the prac-
titioners involved in them. It is recommended that
a similar study of claims closed in 1980 be done for
dental malpractice claims and a comparative an-
alysis be performed. The practice of dentistry is
experiencing considerable change, with growth in
the use of auxiliaries, partnerships, and group prac-
tice; credit card and third party insurance payments;
and advertising and retail store clinics being among
the most profound. The data from 1970 will provide
a baseline for analysis of possible effects of these
and other changes on any increase or decrease in
the liability of dentists to malpractice claims.
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SYNOPSIS .. ... ... . i

The impact of dual systems of health care on
those who use them is not well understood. A study
was undertaken in Nigeria to study this impact. A
questionnaire about use of dual health care systems
was prepared and tested and then administered to a
study sample. This sample included representatives
of the Hausa, Ibo, and Yoruba tribes, urban and
rural residents, and Christians, Muslims, and tradi-
tional worshippers.

Among 680 respondents, more of the Muslims
than the other religious groups had used both West-
ern and native medical care systems for the same
illness, and the relationship between such dual use
and religious preference was found to be significant.
Also, almost three-fourths of the respondents who
had used both native and Western medicine for the
same illness had done so more than once. Among
respondents who had used both for the same illness
many times, there were almost twice as many males
as females. Among the Ibos, 81.9 percent had used
both systems more than once, compared with 77.2
percent of the Yorubas and 62.2 percent of the
Hausas.

The existence of pluralistic medicine is fairly com-
mon in both developing and developed countries.
However, switching back and forth from native to
Western medicine makes determinations of the rela-
tive efficacy of cures difficult. Also, simultaneous
use of drugs from both native and Western health
care providers has the potential of harming or even
killing the patient.

NATIVE MEDICINE CAN BE DEFINED as a system
of medicine that is traditional, nonconventional, or
non-Western. Dunn, for example, has emphasized

that Malaysian Chinese medicine today, although
firmly rooted in tradition, is a modern, innovative,
changing system (/). Each health care system, as
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